




















































disclose sloth or dilatoriness on his part but rather they showed

appropriate diligence for which we allowed the application for

extension of time.

38. In this matter before us, the Applicant makes no direct

reference or argument showing compliance with the test of "sufficient

reason" as provided for under the Rule 4 of the Rules of this Court.

That notwithstanding, the submissions of counsel for the Applicant

provide a reason that the Notice of Appeal of the 16'h July 2018 was

filed out of time because it was filed in the wrong Registry by a State

Attorney about to go on maternity leave and it took the Applicant

some time to realise this error. Counsel admitted that some errors

were made in filing the Notice of Appeal but in mitigation referred us

to the Ugandan Supreme Court decisions of James Bwogi and
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David Kamoga (both Supra) which are to the effect that mistake of

counsel should not be visited against his/her client and court should

do its best to administer substantive justice.

Counsel for the Respondent on the other hand submitted that

the errors of the Applicant stretch far beyond the single incident of

failing to file the Notice of Appeal in the wrong Registry but overall

taking all the interlocutory applications in this case show a pattern 9f

deliberate disregard for following the rules of this Court and an

abuse of court process as it happened again in another appeal before

this Court involving the same parties namely Attorney General of

Uganda V Media Legal Defence Initiative ( MLDI) & 19 others

Appeal No.3 of 2016 (herein after referred to as "MLDI1"). We shall

not reproduce that said pattern as argued by the Respondents as it is

already outlined earlier in this Ruling. ,--.-c.--'=--;:-~

39

271Page



40. Counsel for the Applicant denies that there was an abuse of

court process as the Applicant in filing the said applications was

simply interested in pursuing its appeal as, is their fundamental right

to be heard. In this regard we were referred to another Ugandan

Supreme Court decision of Caroline Turyatemba (Supra).

41. The underlining contest at the Trial Court from which this

application arises is whether or not the Respondents should be

allowed as amici curiae (friend of court) in the Reference No. 16 of

2014 Ronald Ssembuusi V Attorney General of Uganda. The

Applicant takes the view that the Respondents are biased and should

not be allowed to provide briefs in the Reference and raised a

preliminary objection in the Respondent's application at the Trial

Court to be amici curiae which was over ruled by the Trial Court

without addressing all aspects of the said objection especially the

competence of the application. The Applicants appealed that decision

to this Court in MLDI 1 (Supra) and were successful. The Trial Court

was directed by this Court to make a determination of the

competence of the application and the Trial Court still over ruled the

objection and hence this present Application. It is important however

to note that the actual merits of Reference No. 16 of 2014 have not

been finalised and the Applicant Mr Ssembuusi has since passed on

before the hearing of his Reference.

42. In our decision in MLDI1 (Supra) this Court held:

"...We, all the same have found ourselves constrained to make

this pertinent observation as we conclude our canvassing of

this issue. We are not oblivious of the fact that the unfettered

right of appeal against any oyudgment or order" of the First
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Instance Division carries with it the potential of causing delays

in the disposal of cases in both Divisions of the Court, thereby

rendering the Court's vision a poetic dream. This is particularly

true where the appealed from decision or order, like this one,

does not have the effect of finally disposing of the Reference,

Application or Claim. We therefore hope and pray that well

intentioned parties will sparingly resort to this right of appeal

against interlocutory rulings of orders which are likely in the

long run to lead to a miscarriage ofjustice if no immediate

redress is sought and obtained. "

As it is, this application for leave to extend time in substance seeks

the same result as the appeal in MLDI1 (Supra), which is to object to

the Respondents being admitted as amici curiae at the Trial Court.

43. So applying the above stated tests to this Application, can it be

said that the Applicant has met the test of "sufficient reason" for time

to be extended? We say no, and the following are the reasons for our

finding.

44. Whereas an application for leave to appear as amicus curiae

under Rule 36 of the Rules of this Court shall be by Notice of Motion,

the outcome is quite unique from all other such types of applications.

This is because the applicant seeks to be a friend of court and it is

the court to decide whether or not it wishes to benefit from the

assistance of the said amicus. In Black's Law Dictionary 10'h Edition

the term "amicus curiae" is defined as

"...Friend of court. Someone who is not a party to a lawsuit but

who petitions the court or is requested by the court to fife a brief
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in the action because that person has a strong interest in the

subject matter"

Indeed Rule 36 (2) of the Rules of this Court reads

". ..An Application under sub-rule (1) shall contain­

(a)A description of the parties

(b) The name and address of the intervener

(c) The order in respect of which the ...amicus

curiae is applying for leave to intervene;

(d) ....a statement of the amicus curiae's interest

in the result ofthe case ... "

In other words the amicus strictly speaking is for the benefit of the

court not the parties as such. The court in such circumstances may

find the amicus brief useful and rely on them or on the other hand of

little value added and dispense with them.

45. Indeed the Trial Court in its decision in the Reference of Dr

Ally Possi & anor V Human Rights Awareness & Promotion

Forum (HRAPF) & anor Application No 1 of 2005 had the

opportunity to discuss the admission of Amici Curiae. It held after an

extensive review of case law, that the admission of Amicus Curiae

brief is a matter of judicial discretion which like all discretion, should

be exercised judiciously. We agree. However when the court has

properly exercised it discretion to benefit from an amicus brief then

the court has made its decision, it cannot rightly be for one of the

parties to the case to say "such and such an expert should not be the

court's friend" and then appeal the matter. That would amount to

usurping the court's discretion. This should be distinguished from
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what happened in MLDI 1 (Supra) where there was a procedural

irregularity in the said application.

46. It is our considered view that the experience in this matter is

clear evidence of the need to review Rule 36 of the Rules of this

Court with regard to the admission of amicus brief and avoid "trials

with a trial" at the expense of disposing of the main Reference.

Indeed it is apparent to us that it was erroneous to have lumped

together the applications for an Intervener (under Article 40 of the

Treaty) and Amicus Curiae under the same Rule 36 of the Rules of

this Court. Whereas an Intervener becomes a party to the Reference,

an Amicus Curiae does not and therefore admission of Amicus is

firmly within the discretion of the Court.

47. Secondly, the reason that a 'State Attorney was going on

maternity leave" and hence filed the Notice of Appeal in the wrong

registry is a reason in our finding that struggles to meet the test of

'sufficient reason" and amounts to finding "any reason" for purposes

of the said application yet a qualitatively higher standard would

have been expected.

48. Thirdly, whereas we agree that substantive justice should be

promoted and such perceived errors of counsel should not be used to

prejudice litigants, in this matter, any benefit of an amicus brief will go

to the court and so the position of a litigant being prejudiced in these

circumstances is misconceived.

49. Lastly we agree with counsel for the Respondent that in this

matter that the Applicant has persistent fallen short of the timelines

of the Rules of this Court. Such a pattern depicting the lack of

promptitude cannot merely be explained away as procedural
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lapses. It is simply evidence of failure to adequately prepare for

court; which we find unacceptable. This Court has already

cautioned in MLDI1 (Supra) that:

"" ..We therefore hope and pray that well intentioned parties will

sparingly resort to this right of appeal against interlocutory

rulings of orders which are likely in the long run to lead to a

miscarriage of justice if no immediate redress is sought and

obtained. "

The net effect of this lack of promptitude is that Reference No 16 of

2014 has stalled in the Trial Court and indeed one of the parties

therein has passed on. The interests of justice in our finding, is for

the main Reference to proceed to avoid further miscarriage of

Justice.

Conclusion

50. The foregoing being our findings and holdings, we accordingly

dismiss this Application.

51. With regard to the issue of costs, since this Application has

brought further clarity as to the admission of Amicus Curiae in a

Reference we hold that each party should bear their own costs.

We So Order
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Dated delivered and signed at Arusha this ....~ .. day of May 2019

~..

Liboire Nkurunziza
VICE PRESIDENT

Aaron Ringera
JUSTICE OF APPEAL

,

G~~~~
JUSTICE OF APPEAL
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